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In this appeal and in the context of the Uniform Foreign
Deposi ti ons Act, Code 8.01-411 through -412.1 (UFDA), we

consi der whether a Virginia trial court properly applied
principles of comty in refusing to quash a subpoena duces tecum
obt ai ned under a conm ssion for out-of-state discovery issued by
a California trial court.

BACKGROUND

On January 26, 2001, Nam Tai Electronics, Inc. (Nam Tai)

filed a conplaint in the Superior Court of the State of
California for the County of Los Angeles (the California court)
agai nst fifty-one unknown individuals alleging |ibel, trade

i bel, and violations of California Business and Professions
Code Section 17000 et seq. (California's unfair business
practices statutes). In summary, Nam Tai alleged that the
unknown i ndi vi dual s had posted "fal se, defamatory, and otherw se
unl awf ul nessages” on an Internet nessage board devoted to

di scussion of Nam Tai's publicly traded stock.

The nessage board was mai ntai ned by Yahoo! Inc. (Yahoo), an

| nternet services conpany |located in California. The nessage
board was available to be viewed by any Internet user. However,
I n order to post a nessage an Internet user nust first establish
a Yahoo account, for which the conpany does not charge a fee,
and create a "login nane," which is subsequently used to

i dentify the user when posting nessages on the service. Inits
conplaint, Nam Tai identified one of the unknown defendants by
t he Yahoo | ogin nane "scovey2." Attached to the conplaint was a

printout of a single nessage posted by "scovey2" to the nessage
board devoted to Nam Tai's stock. Dated as having been posted
on January 8, 2001 at 10:03 p.m Eastern Standard Tine, the
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nmessage was titled "sinking again,” and read as foll ows:
Sinking is not a province in China but an observation

of this conpany's stock market performance. This |ow
tech crap that they produce is in an extrenely
conpetitive and |low profitability industry. | see
see-saw ng of the stock with no real direction. (See-
sawi ng i s also not a province.)

Nam Tai al |l eged that this nessage "anong ot hers" posted by
"scovey2" was part of a concerted effort by the unknown

def endants to defame Nam Tai in order to discourage investors
from purchasing or holding stock in Nam Tai. Nam Tai further

al leged, in part, that the defendants' intent was to "interfere
with [Nam Tai's] relationship with its sharehol ders and the
general public and to nmanipulate the price of Nam Tai stock to

their advantage."” It further alleged that the acts of the
def endants "constitute unlawful, unfair, and deceptive business
practices against [NamTai] . . . in violation of" California's

unfair business practices statutes. Nam Tai sought both
conpensatory and punitive nonetary danmages and injunctive
relief.

Following the filing of the conplaint, Nam Tai obtained a
subpoena duces tecumin California directing Yahoo to discl ose
its subscriber data on "scovey2." Based on the information
subsequent |y di scl osed by Yahoo, Nam Tai was able to determn ne
t hat "scovey2" obtained his Internet access through Anerica
Online, Inc. (ACL), an online services conpany that also serves
as a portal site to the Internet. Specifically, Yahoo disclosed
the Internet protocol (IP) address wused by "scovey2" to access
Yahoo's Nam Tai nessage board on January 8, 2001 and the
"alternate emai|l address" given by "scovey2" when registering
for a Yahoo |l ogin nane. The Internet protocol address recorded
when "scovey2" posted the January 8, 2001 nessage was
"152.163.194.186," which is registered to AOL. The alternate
emai | address "scovey2" supplied to Yahoo was "scovey@ol.com"
Nam Tai obtai ned a conm ssion for out-of-state discovery
fromthe California court to depose ACL's custodi an of records.
ACL's principal corporate offices are |ocated in Loudoun County
and, accordingly, the comm ssion was directed to a registered
court reporting service authorized to take depositions within
Virginia. On March 19, 2001, Virginia counsel for Nam Tai filed
a praecipe in the Grcuit Court of Loudoun County (the trial
court) for a foreign subpoena duces tecum On the sane date,
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the clerk of the trial court issued the subpoena directing ACL's
cust odi an of records to produce, anong ot her things, records

related to the opening of the account assigned the email address
"scovey@ol .com’ and "[d] ocunents sufficient to identify the ACQL

custonmer or subscriber . . . assigned the AOQL Internet Protocol
Address 152.163.194.186 . . . on January 8, 2001, at 10:03 PM
EST. "

On April 17, 2001, AOL filed a notion to quash Nam Tai's
subpoena duces tecum In that pleading, AOL acknow edged t hat

counsel for Nam Tai had provided it with a copy of a second
nessage, posted by "scovey2" on June 3, 1999, which criticized

t he conpany's stock trading practices and accused Nam Tai's
president of "manipulat[ing] the stock [of] this and ot her
snmal | er conpani es. " ACL contended that it should not be
required to reveal subscriber information because this would
"infringe on the well-established First Amendnent right to speak
anonynously, " and that Nam Tai could not neet the hei ghtened
scrutiny required to overcone that right. ACL further contended
that the First Amendnent protection applied to all clains nade
in Nam Tai's California conplaint, including the statutory
unfair business practices claim

On April 27, 2001, Nam Tai filed a brief opposing ACL's

notion to quash. Nam Tai contended that AOL was seeking a
revi ew of both the procedural process already approved by the
California court and a substantive review of the nerits of the
underlying cause of action stated in the California conplaint.
Nam Tai asserted that principles of comty required the trial
court to give deference to the procedures used in obtaining the
comm ssion fromthe California court. Nam Tai further asserted
t hat "scovey2" had been notified by AOL of the subpoena, but had
not joined in the notion to quash. Thus, Nam Tai contended t hat
ACL did not have standing to challenge the nerits of the
underlying claim

On May 1, 2001, AOL filed a reply to Nam Tai's bri ef

opposing AOL's notion to quash. AOL contended that Nam Tai had
not nmet the criteria for applying principles of comty because
Nam Tai could not showthat its California conplaint stated a

vi abl e cause of action. AOL further contended that the absence
of the real party in interest did not deprive AOL of standing to
chal | enge the underlying nerits of the case because the notice
to "scovey2" was informal and that "scovey2" m ght have el ected
not to join the notion for strategic or econon c reasons.
Foll owi ng a hearing on May 4, 2001, the trial court,
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relying on Anerica Online, Inc. v. Anonynous Publicly Traded
Co., 261 Va. 350, 542 S. E 2d 377 (2001) (hereinafter AQL v.
APTC), determ ned that before enforcing Nam Tai's subpoena it
was required to "determ ne whether comty should be granted to
the California court's Order and, if not, whether the subpoena
shoul d neverthel ess be enforced in light of the nmerits of Nam
Tai's underlying California | awbased clainms." Having

determ ned that it could not address either issue "w thout
further guidance fromthe California court,” the trial court
entered a protective order barring the discovery until it had
recei ved and revi ewed "guidance fromthe California court :
Wi th respect to the procedural and substantive |aw applicable to
the California court's Order."

Responding to the trial court's request for guidance, the
California court made the following findings in an order dated
June 22, 2001 clarifying the conm ssion for out-of-state

di scovery:

1. That Nam Tai has alleged sufficient facts inits

conpl aint, under California |law, for |ibel, trade

| i bel and for injunctive relief under California

Busi ness and Prof essi ons Code Section 17200, such

that Nam Tai is entitled under California lawto

conduct discovery to identify the anonynous

defendant in this matter notw t hstandi ng the First

Amendnent privacy concerns raised in AOL's notion

t o quash.

2. That, under the facts and circunstances of this
case, the First Anmendnent privacy concerns of the
anonynous defendant are outwei ghed by the State of
California's interest in the ability of its
litigants to conduct out-of-state discovery.

3. This Court reaffirnms its March 15, 2001, Order for
t he i ssuance of a comm ssion for out-of-state

di scovery notw t hstandi ng the concerns raised in
ACL's notion to quash related to the First

Amendnent privacy rights of the anonynous def endant
and the sufficiency of the allegations in Nam Tai's
conpl ai nt.

In making these findings, the California court apparently
reviewed the briefs and argunents made in the trial court as
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previously recited herein. Accordingly, the California court
was aware of, and may have considered, the content of the June
3, 1999 nessage, although the content of that nessage and

al legations related to it had not been included in Nam Tai's
conpl ai nt.

Fol | owi ng a subsequent tel econference, during which the

parties stated argunents that essentially parallel the positions
asserted in this appeal, the trial court issued an opinion

| etter dated August 7, 2001. Applying the standards enunci ated
in AOL v. APTC, the trial court first concluded that "[n]either
of the defamation clainms would withstand denurrer if filed in
Virginia." Thus, the trial court concluded that comty did not
requi re enforcenent of the subpoena as to those clains because
"it would facilitate process not otherw se available to
litigants in the Commpnwealth.” In reaching this conclusion,
the trial court focused solely on the January 8, 2001 nessage
and did not consider the all eged defamatory content of the June
3, 1999 nessage.

The trial court determ ned, however, that the statutory

unfair business practices claimstated in the California
conplaint "is not offensive to the public policy of Virginia and
states a claimpredicated upon an alleged malicious interference
with the operation of [Nam Tai's] business.”™ Relying on Chaves
v. Johnson, 230 Va. 112, 122, 335 S.E. 2d 97, 103 (1985), the
trial court concluded that the First Amendnent concerns
expressed by AOL were not applicable to this claim Based upon
this reasoning, in an order dated Septenber 11, 2001, the trial
court denied AOL's notion to quash, lifted the protective order
previously entered, and directed AOL to conply with the subpoena
duces tecum W awarded ACL this appeal and accepted

assi gnnments of cross-error raised by Nam Tai .

DI SCUSSI ON
"We review the trial court's refusal to quash the issuance
of a subpoena duces tecum. . . under an abuse of discretion

standard.” ACL v. APTC, 261 Va. at 359, 542 S.E. 2d at 382; see
also OBrian v. Langley School, 256 Va. 547, 552, 507 S.E. 2d
363, 366 (1998).
The issues of comty central to this appeal arise fromthe
trial court's application of the UFDA. Relevant to those
| ssues, Code 8.01-411 provides that:
Whenever any mandate, wit or conm ssion is
| ssued out of any court of record in any other state

W t nesses may be conpelled to appear and testify
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and to produce and permt inspection or copying of
docunents in the sane nanner and by the same process
and proceeding as may be enpl oyed for the purpose of
taki ng testinony or producing docunents in proceedi ngs
pending in this Commonweal t h.

Code 8.01-412 requires that "[t]he privilege extended to
persons in other states by 8.01-411 shall only apply to those
states which extended the sane privilege to persons in this
Commonweal th." Al though California has repealed its version of
the UFDA, it has enacted California Code of Cvil Procedure
Section 2029, which provides for the sane privileges to out-of-
state parties as does the UFDA. Accordingly, we hold that
California is a reciprocal state for purposes of applying the
UFDA in Virginia to a conm ssion for out-of-state discovery from
a court of that state. See Smth v. Gvens, 223 Va. 455, 460,
290 S.E. 2d 844, 847 (1982) (recognizing UFDA reciprocal status
of I ndiana based upon equival ent process avail abl e under |ndi ana
Trial Procedure Rule 28(E)).

In ACL v. APTC, we recognized "the inportance of comty as

a guiding principle in the relationshi p between soverei gns and
as a tool of judicial econony.” 261 Va. at 361, 542 S. E. 2d at
383. Nonetheless, comty has its [imtations and wll not be
"given effect when to do so would prejudice [Virginia s] own
rights or the rights of its citizens.” MFarland v. MFarl and,
179 Va. 418, 430, 19 S.E.2d 77, 83 (1942).

Drawi ng on our prior case |aw exam ni ng questions of

comty, we have stated the principles that nust be considered by
the trial court before affording comty to an order of a foreign
court. First, the foreign court must have personal and subject
matter jurisdiction to enforce its order within its own

judi catory domain. Second, the procedural and substantive |aw
applied by the foreign court nust be reasonably conparable to
that of Virginia. Third, the foreign court's order nust not
have been falsely or fraudulently obtained. And, fourth,
enforcenent of the foreign court's order nust not be contrary to
the public policy of Virginia, or prejudice the rights of
Virginia or her citizens. See AOL v. APTC, 261 Va. at 361, 542
S.E. 2d at 383, and cases cited therein. Guided by these
principles in the present case, we will address seriatimeach of
t he "nunmerous deficiencies" in the California court's conm ssion
al | eged by ACL.

Initially, we note that ACL does not contest the subject
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matter jurisdiction of the California court over the clains
asserted in NamTai's lawsuit. Rather, AOL first contends that
the California court did not have "jurisdiction over any party
other than Nam Tai itself." Nam Tali responds that California

| aw permts the filing of a "John Doe" |awsuit against an
unknown def endant pending di scovery of the defendant's identity
and the appropriate anmendnent of the pleading. See California
Code of CGivil Procedure Section 474.

In AOL v. APTC, we observed that where, as here, an action

is filed agai nst unknown parties, "it is uncertain whether
personal jurisdiction my be obtained over any of the anonynous
defendants."” 261 Va. at 361, 542 Va. at 383. W recogni ze,
however, that it is not uncomon for a plaintiff to use the
"John Doe" pleading style to initiate a | awsuit against a

def endant whose identity is unknown at the tinme the lawsuit is
filed for the purpose of subsequently using discovery to |earn
the identity of the defendant so that proper service of process
on the defendant can be obtained. See Code 8. 01- 290.
Accordingly, for the purpose of determ ning whether to afford
comty to the California court's conmm ssion, we need not be
concerned with whether that court will ultinmately be able to
exerci se personal jurisdiction over the unidentified defendant
in this case. Rat her, because the procedural requirenents for
mai nt ai ni ng suits agai nst unknown defendants in California are
reasonably conparable to those in Virginia in the context of the
present case, we hold that comty is not barred on that ground.
ACL next contends that the ex parte proceedings in the
California court resulted in "a superficial or abstract
judgnent” that "was not the product of a full-fledged,
adversarial consideration of the First Amendnent issues at the
core of this matter." Thus, ACL asserts that "[t] hese are
plainly not the circunstances in which a Virginia court should
defer to the findings of a foreign court.” AQOL does not contend
that the California court's comm ssion was obtained fal sely or
fraudul ently, but only that, due to the ex parte nature of the
proceedi ngs, "there is no indication that the California court
devot ed any substantive attention” to the issues.

Unli ke AOL v. APTC, where no clarifying order was requested

by the Virginia trial court, 261 Va. at 356, 542 S. E. 2d at 381,
the record here supports the conclusion that, upon application
for the clarifying order, the California court undertook a
review of the record developed in Virginia and issued its order
t hereon after reasoned consideration of the First Amendnent
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| ssues asserted by AOL in its pleadings filed in the trial
court. Mreover, it is clear that the trial court did not
arbitrarily defer to the California court, as AOL inplies, but
undertook its own analysis of the issues with respect to their
viability under the law of Virginia, and in doing so gave proper
consideration to the adversarial proceedings before it. Under
t hese circunstances, we find no abuse of discretion by the trial
court in accepting those elenents of the California court's
clarifying order which supported the ultimte determ nation to
grant comty based on one of the three clains approved by the
California court.

AOL next contends that the California court did not

properly apply the substantive law of California in ruling that
First Amendnent concerns did not apply to the alleged violation
of California Business and Professions Code Section 17200. ACL
prem ses its contention that the California court m sapplied
California law by citing a series of cases beginning wwth Blatty
v. New York Tines Co., 728 P.2d 1177 (Cal. 1986), where the
state and federal courts in California have rejected attenpts to
bri ng non-defamation tort actions where the "gravanen [of the
underlying action] is the alleged injurious fal sehood of a
statenent,” and, where the statenent in question qualified as
prot ect ed speech under the First Anendnent. 1d. at 1180.

It is not, however, the role of the Virginia courts when

asked to afford comty to an order of a court of a foreign
jurisdiction to act as surrogates for the appellate courts of
that jurisdiction. W presune that the foreign court is in a
better position than the Virginia courts to determ ne the
substantive law of its jurisdiction and, thus, afford a high
degree of deference to its judgnent in such matters. Such
deference is particularly appropriate where, as here, the
foreign court enters a clarifying order specifically addressing
t he substantive law of its judicatory donmai n upon which the
proceedi ngs there are prem sed. The determ nation whether to
grant comty to such an order is not a matter of the ultimte
viability of the underlying claimin the foreign jurisdiction
but, rather, whether the substantive |aw of the foreign
jurisdiction as addressed and expressed by the foreign court in
its clarifying order is "in terns of noral standards, societal
val ues, personal rights, and public policy . . . reasonably
conparable to that of Virginia." Cehl v. Cehl, 221 Va. 618,
623, 272 S.E. 2d 441, 444 (1980).

Finally, AOL contends that the trial court erred in
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determning that the Iaw applied by the California court with
respect to Nam Tai's statutory unfair business practices claim
I s reasonably conparable to the law of Virginia. AQOL pren ses
this contention upon the assertion that the trial court's
reliance on Chaves was m splaced. AQOL specifically asserts that
Chaves has been called into question by the United States
Suprenme Court's holding in Hustler Magazine, Inc. v. Falwell,
485 U. S. 46, 56 (1988), that First Amendnent protections apply
even though a suit alleging an injurious publication is filed
under a theory of intentional infliction of enotional distress
rat her than defamation.

I n Chaves, we stated that:

The tort conplained of here is an intentional

wong to the property rights of another, acconplished

by words, not defamatory in thenselves, but enployed

I n pursuance of a schene designed wongfully to enrich

t he speaker at the expense of the victim The | aw

provides a renedy in such cases, and the

constitutional guarantees of free speech afford no

nore protection to the speaker than they do to any

ot her tortfeasor who enploys words to conmt a

crimnal or a civil wong.

230 Va. at 122, 335 S.E.2d at 103.

Unquestionably, since the Hustl er Magazi ne deci sion, sone

courts have sustained challenges to tort litigation on the
ground that the plaintiff was seeking to "avoid the protection
afforded by the Constitution . . . nerely by the use of creative
pl eading."” Beverly Hills Foodland, Inc. v. United Food &
Commercial Workers Union, 39 F.3d 191, 196 (8th Cr. 1994)
(claimthat union tortiously interfered with enployer's right to
contract was subject to First Anendnent considerations).

However, in Maxinmus, Inc. v. Lockheed Information Managenent
Systens Co., 254 Va. 408, 412, 493 S.E.2d 375, 377 (1997), a
deci sion rendered after Hustler Magazi ne, we acknow edged "t he
simlarity . . . [of] the defamation | aw construct to busi ness
torts"” noted in Chaves, but declined to extend First Anmendnent
protections to a tortious interference with a contract
expectancy cause of action.

The First Anmendnent concerns applicable to the | aw of

California considered by the California court in this case are

t he sanme concerns applicable to the law of Virginia. Those
concerns remain to be ultimtely determned in the California
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courts rather than in the Virginia courts. Gven that the
hol ding in the Maxi nmus case clearly supports the proposition
t hat Chaves is sound precedent, we cannot say that the trial
court erred in determning that Nam Tai's statutory cause of
action for unfair business practices under California lawis
reasonably conparable to the law of Virginia and is not
repugnant to the public policy of Virginia. Accordingly, we
hold that the trial court did not abuse its discretion in
concluding that the California court's comm ssion for out-of-
state discovery was entitled to comty and, thus, properly
denied AOL's notion to quash the subpoena duces tecumissued in
support of that conmm ssion.
CONCLUSI ON
For these reasons, we will affirmthe judgnent of the trial
court enforcing the California court's comm ssion for discovery
of AOL's records regarding "scovey2."
Af firmed.

Because no defendant was identified with specificity, Nam
Tai's conplaint has not been served on any party, and all the
proceedings in the California court have occurred ex parte.

Al t hough Yahoo requires its users to provide certain
personal information when registering, it does not attenpt to
verify the accuracy of the information provided. Yahoo
di scloses in a privacy statenent that it will "respond to
subpoenas, court orders, or |egal process” requiring it to
di scl ose registration and usage infornation.

An | P address is a string of four integer nunbers between
0O and 255 separated by periods that identifies the |ocation of a
specific conputer connected to the Internet. Wile nmany
| nt ernet connections are permanent and, thus, are assigned fixed
| P addresses, the | P address assigned to a personal conputer
accessing the Internet through a portal site is drawn from a
pool of open addresses and identifies that conputer only during
the tinme that conputer is connected to the Internet.

As ACL noted, this nessage was not set forth, referenced
in, or attached to Nam Tai's conplaint. On appeal, Nam Tai
assigns cross-error to the trial court's failure to consider
this nmessage in ruling on ACL's notion to quash.

Subsequent to the proceedings in the trial court, the
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General Assenbly enacted Code 8.01-407.1, which, effective
July 1, 2002, set procedures governing the right of an anonynous
I nternet user to receive notice of discovery directed at seeking
his identity and providing the nethod for the user to oppose

t hat discovery. Neither party asserts that this statute inpacts
the issues raised in this appeal.

Nam Tai al so asserts that AOL did not raise this specific
argunent in the trial court and, thus, it should not be
considered for the first time on appeal. Rule 5:25. However,
for purposes of this appeal, we wll assune, w thout deciding,
that ACL's argunents in the trial court opposing the subpoena
duces tecum were sufficiently broad to challenge the trial
court's entire analysis of the request for comty.

AOL notes on brief that in Nam Tai El ectronics, Inc. v.

Titzer, the California Court of Appeals has ruled that personal
jurisdiction could not be had over an out-of-state defendant,
originally naned as a "John Doe," where that defendant | acked
sufficient contacts with California. 113 Cal. Rptr. 2d 769,
774-76 (Cal. Ct. App. 2001). Because the identity of "scovey2"
has not been clearly established and no factual determ nations
concerning his contacts with California have been made, it is
not possible to determine at this tine whether the rational e of
Titzer would be applicable to the present case.

ACL al so contends that the California court |acks personal
jurisdiction over AOL. However, we need not consider whet her
California's long-armstatute would permt it to exercise
jurisdiction over AOL on the facts of this case for the obvious
reason that ACL is not being subjected to the personal
jurisdiction of the California court, but to that of the trial
court under the UFDA. Indeed, it is self-evident that the UFDA
and its equivalent in California exist principally to permt the
courts of foreign jurisdictions, through comty, to extend the
reach of their discovery proceedings to third parties not
| mredi ately within their jurisdiction.

W do not nean to suggest, however, that deference should
be given to the judgnent of a foreign court that is plainly
wrong. Because the scope of California' s unfair business
practices statutes is broad and the authority for a California
trial court to determ ne whether a cause of action falls wthin
its scope is equally broad, Kasky v. N ke, Inc., 45 P.3d 243,
249 (Cal. 2002), we cannot say that the California court in the
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present case was plainly wong in determ ning that Nam Tai had

stated a cause of action pursuant to that statutory schene.
Havi ng resol ved the issues raised by ACL in favor of Nam

Tai, we need not consider the assignnments of cross-error raised

by Nam Tai in this appeal.

19

19
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