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HOWARD, Circuit Judge. These cross-appeals relate to an
agreenent to create a website that went awmy. Uncle Henry's, Inc.
("Uncle Henry's") contracted with Plaut Consulting Co., Inc.
("Plaut") to create a new website. Wen the desired website was
not produced, Uncle Henry's termnated the contract and brought
this action alleging breach of contract and various fraud-based
clainms. Plaut counterclainmed for quantumneruit and ot her relief.
Plaut prevailed in part on summary judgnent, and the parties
effectively split on the clains that were tried to a jury. They
both attenpt to inprove their results on appeal.

I.

We present a brief summary of the facts as the jury could
have found them or, for matters di sposed of on summary judgnent,
as the summary judgnment record conpels us to take them See Kenda

Corp., Inc., v. Pot O Gold Mney Leaques, Inc., 329 F.3d 216, 225

(1st GCir. 2003)(challenges to verdict); Hodgkins v. New Engl and

Tel ephone Co., 82 F. 3d 1226, 1229 (1st G r. 1996) (sunmary j udgnment

standard). W reserve a nore detail ed di scussion of sone facts for
our anal ysis.

Uncle Henry's is a Maine corporation based in Augusta
that publishes a "Swap or Sell It Quide.” Wile best known in
Mai ne, the guide is also distributed throughout New Engl and and
parts of Canada. Uncle Henry's president and sol e sharehol der is

Joseph Sutton, who resides in Texas. Hs two sons, Justin and
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Jason, both residents of Maine, run Uncle Henry's day-to-day
oper at i ons.

Uncle Henry's first website was |aunched in 1999, with
the intent of expanding Uncle Henry's business to conpete with e-
Bay and Yahoo!. This first website was not as successful as the
Suttons had hoped. Further, because it was devel oped pieceneal
its structure and developnment were very poorly docunented.
Utimately, in the summer of 2000, Uncle Henry's sought to hire a
website devel oper capable of creating a new and vastly inproved
website.

After considering certain other devel opers, Uncl e Henry's
sel ected Edgewi ng, a division of Plaut, to build its new website.
Plaut is a Delaware corporation with its principal place of
business in Atlanta, GCeorgia, and offices in various cities,
i ncl udi ng Wal t ham Massachusetts. During extensive negotiations,
the parties di scussed such i ssues as "mgrating"” every feature from
the existing website into the newsite (albeit in an inproved form
and the need to "reverse engineer"” the existing site to determ ne
its exact functions due to the shortcomngs in the existing site's
docunent ati on. The negotiations took place primarily in Mine
al t hough Justin and Jason Sutton nade one visit to Plaut's Waltham

facility. Uncle Henry's ultimately accepted Plaut's proposal to



build the new website for $593,000.! Thereafter, the parties
endeavored to reduce their understanding to a fornmal witten
contract, several versions of which passed anong the parties and
their respective attorneys.

The various versions of +the contract included a
generalized "nmaster agreenent”™ and a nore specific "website
devel opnent statenent of work"” ("SOW), which included a scope
matri x section that |isted the various conponents of the proposed
website (collectively the "contract"). Al versions provided that
the contract woul d be governed by Massachusetts | aw.

On Cct ober 20, 2000, Justin Sutton signed the then nost
recent version of the contract ("Cctober contract”) and sent Pl aut
two checks totaling $202,000. A $196,000 check represented the
first paynent on the website devel opnent agreenent, and a $6, 000
check represented the first paynent on a separate website hosting
agreenent that the parties had entered i nto contenporaneously with
the website developnent agreenent.? The Cctober contract
contenplated a January 19, 2001 "go-live" (website conpletion)

dat e. Pl aut began work on the website devel opnent project in

! This was a significant reduction of the originally proposed
price of $717,600. The $593,000 contract price was ultinmately
i ncreased, via the addition of a $52, 100 change order, to $645, 100.

2 Plaut hosted Uncle Henry's existing website for nuch of the
rel evant period fromits Walthamfacility.
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Cctober, primarily inits Atlanta office. Plaut's original staff
on the project becane known as "Team|".

On Cct ober 30, 2000, Plaut notified Uncle Henry's that
its counsel wshed to make further changes to the contract. A
subsequent version ("Novenber contract"), signed by Plaut's
Presi dent, Paul Shaughnessy, was sent to, but not signed by, Uncle
Henry's. Further negotiations ensued. Utimtely, on Decenber 7,
2000, after approval by Uncle Henry's counsel, Justin Sutton signed
a revised version of the contract ("Decenber contract"). Justin
Sutton acknowl edged at his deposition that this docunent
represented the parties' agreenent. Nevert hel ess, the signed
version of the Decenber contract was apparently never sent to
Plaut. The Decenber contract differed fromthe October contract in
three significant respects: it limted Plaut's liability to Uncle
Henry's to no nore than the full contract price plus the val ue of
any change orders (i.e., $645,100); capped recoverable attorney's
fees at 20 percent of Plaut's maximum liability; and forecl osed
consequenti al damages. A few weeks after signing the Decenber
contract, Uncle Henry's purchased Dell servers worth $77,382. 99 for
use with the new website and delivered them to Plaut's Waltham
facility.

Uncle Henry's maintains that, during the course of the
negotiations and shortly thereafter, Pl aut made  various

m srepresentations regarding its capabilities, intentions, and the



status of the project. Further conplicating matters, during both
t he negotiation and contract period, third parties perfornmed work
on the existing website for Uncle Henry's. The parties dispute
whether this outside work was further devel opnent of the site
(i ncluding new features) or sinply repairs and mai nt enance.

The parties' difficulties began in Novenber during the
desi gn phase of the project. During this phase, Plaut attenpted to
get Uncle Henry's to "sign off" on certain functional
speci fications. Essentially, Plaut asked Uncle Henry's to agree
that the only itens that the new website needed to contain were
those in a detailed Iist of functional specifications that Plaut
gener at ed. Pl aut mai ntained that such a sign off was essentia
because Pl aut coul d not create a new website unless it knew exactly
what the site was to contain. Uncle Henry's was hesitant to agree,
however, because it believed that the functional specifications
tendered by Plaut did not include all the features from the
original site that Uncle Henry's wanted incorporated. An inpasse
was reached, but Plaut continued to work on the site without a
final approval of its listed functional specifications. As
deadl i nes canme and went, Plaut announced new conpletion dates,
whi ch al so cane and went. The design phase of the project was
never conpl et ed.

On April 23, 2001, Uncle Henry's sent a formal notice of

default to Plaut, triggering the 45-day cure period provided for in



the contract. In the following weeks, there were heated
negoti ati ons for a new, nodified contract, many of which took pl ace
bet ween Joseph Sutton and Paul Shaughnessy. During this period,
Pl aut assenbled a second project team ("Team I1") to assess Team
I's progress and determ ne how best to proceed on the project.
Among the options considered was starting the project over from
scratch. During this period, work on the website was transferred
fromPlaut's Atlanta office to its Walthamfacility.?

The negotiations during this period appear to have been
focused on the possibility of a new agreenent that Plaut would
create a website that had the features Uncle Henry's believed were
required in the original agreenent, but at an extended deadline
date and for a sum approxi mately equal to the bal ance owed on the
original contract. Plaut expended significant resources working to
create such a website during this period. No new agreenent was
reached, however, and Uncle Henry's term nated the contract on July
18, 2001. The new Uncle Henry's website was conpleted by
Stroudwat er NHG (" Stroudwater") approxi mately one year later, at a
cost to Uncle Henry's of $604,000 for the "basic" website and many
hundreds of thousands of dollars nore for additional features.

In due course, Uncle Henry's brought this diversity

action against Plaut asserting violation of the Mssachusetts

3 It is essentially undisputed that Plaut could not have
finished the website during the 45-day cure period.
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Unfair Trade Practices Act, Mss. Gen. Laws ch. 93A ("Chapter
93A"), fraud, negligent m srepresentation,* breach of contract, and
conversion.® Uncle Henry's al so sought a declaratory judgnent that
the Decenber contract's limtation clauses were unenforceable.
Pl aut responded wi th a nunber of counterclains: breach of contract;
breach of the duty of good faith and fair dealing; quantumneruit;
and prom ssory estoppel. Plaut al so sought a declaratory judgnent
that the Decenber contract governed the parties' relationship.
After discovery, Plaut filed a notion for summary
judgnment or partial sunmary judgnment on Uncle Henry's various
claims. The notion was referred to a nmagi strate judge, who issued
a report and recomendati on on the notion for sunmary judgnent and
on a notion to reconsider filed by Uncle Henry's after his initia

ruling.® See Uncle Henry's, Inc. v. Plaut Consulting, Inc., 240 F.

Supp. 2d 63 (D. Me. 2003).
The magi strate judge rejected Uncle Henry's Chapter 93A
cl ai mbecause the chall enged activity did not "occur primarily and

substantially in Massachusetts" — a statutory requirenent. See

“ Uncle Henry's Chapter 93A, fraud, and m srepresentation
clainms were all based on 31 statenents all eged to have been nade by
Plaut to Uncle Henry's during their course of dealing.

> Uncle Henry's maintained that Plaut failed to return the
Del |l servers that Uncle Henry's had delivered to Plaut for work on
t he project.

® The district court deened the nmagi strate judge's decision on
the notion to reconsider as an anendnent to the report and
reconmendat i on.
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id. at 80-82. In this respect, the magistrate judge |ooked to
where t he defendant comm tted the al |l eged deceptive acts, where the
plaintiff was deceived and acted upon the deception, and the situs
of plaintiff's |osses. See id. at 81 (applying the three factor

test stated in Roche v. Royal Bank of Canada, 109 F.3d 820, 829

(st Cir. 1997)) . Pointing out that all the chall enged
m srepresentati ons were recei ved and rel i ed upon i n Miine (although
some were al so received in Massachusetts), that the contract was
primarily negotiated in Miine, and that any danages were incurred
i n Mai ne, the magi strate judge concl uded that the deception was not
centered in Massachusetts. See id. He also enphasized that when
deceptive statenents are nade in Massachusetts but received and
acted upon in another jurisdiction, the wongful conduct does not

occur "primarily and substantially" in Massachusetts. See id.

(citing Buskin Assocs., Inc. v. Raytheon Co., 473 N E. 2d 662, 672

(Mass. 1985) and M& | Heat Transfer Products, Ltd. v. Gorchev, 141

F.3d 21, 23-24 (1st Cir. 1998)).

The magi strate judge further concluded that the fraud and
m srepresentation clainms were governed by Maine | aw and that Pl aut
was entitled to summary judgnment on the great nmmjority of the
al l egedly mi sl eadi ng statenents. See id. at 82-88.7 Specifically,

he determ ned that 30 of the 31 all eged m srepresentati ons were not

" Both sides conceded in the district court that the choice of
| aw provision in the contract was not controlling on this issue.
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actionable wunder Mine law for one of three reasons: (1)
m srepresentations 2-8, 12-13, and 16-19% were nere pronises of
future performance; (2) misrepresentations 7, 9, 14, 20-28, and 30
were nere "puffing"; and (3) m srepresentations 10-11, 15, 29, and
31 were not relied upon by Uncle Henry's. 1d. at 84-7. In so
ruling, the magi strate judge determ ned that Uncle Henry's was not
at Plaut's mercy because Uncl e Henry's was a sophi sti cat ed busi ness
entity and was represented by experienced counsel who could and did
make a detailed investigation prior to Uncle Henry's entering into
t he agreenent. Id. at 85. The only surviving nisrepresentation
(nunmber one) was one Plaut allegedly made in early Decenber 2000,
about the amount of progress it was making on the project. 1d. at
87- 88.

Next, the magistrate judge determ ned that the Decenber
contract, with its significant Iimtation on damages, governed the
parties' relationshinp. See id. at 88-90. In reaching this
concl usi on, he deened the follow ng facts significant: there was no
prescri bed net hod of acceptance, so Uncle Henry's coul d accept by
silence; negotiations continued after Uncle Henry's signed the
Cct ober contract; negotiations continued after Plaut signed the

Novenber contract; Uncle Henry's counsel conveyed approval of the

8 W will use the mmgistrate judge's nunbering convention
which was taken from a naster |ist of m srepresentations in the
summary judgnment record. W have reproduced the master |ist of
al l eged m srepresentati ons as an appendi x to this opinion.
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Decenber contract to Plaut; Uncle Henry's signed the Decenber
contract; and Uncle Henry's admtted that the Decenber contract
represented the parties' agreenment. 1d. at 89-90. The magi strate
judge also concluded, in ruling upon Uncle Henry's notion to
reconsider, that even if the OCctober contract was a binding
contract, the Decenber contract constituted a witten nodification
of it.

Finally, as to the conversion claim the magi strate judge
first concluded that it failed for a |lack of evidence that Pl aut
refused to return the equipnent. See id. at 88. Upon
reconsi deration, however, the nagi strate judge concluded that there
was a triable issue as to whether Plaut had inproperly failed to
return the equipnment during the period between the contract's
termnation (July 18, 2001) and the date that Plaut attenpted (but
failed) to return the equi pment (August 23, 2001).

The parties filed numerous objections to the nagistrate
judge's report and recomendation, but the trial judge adopted it
inits entirety. Thereafter, the case proceeded to trial on Uncle
Henry's clainms of breach of contract,® fraud, negl i gent
m srepresentation, and conversion, and Plaut's clains of breach of

contract and quantum neruit.

°® On the eve of trial, the district court concluded that the
contract was anbi guous on the i ssue of what features were intended
to be included in the website and that the parties could present
extrinsic evidence on this issue.
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At trial, both sides presented several occurrence
Wi t nesses and experts. Uncle Henry's case theory was that it had
relied upon Plaut's expertise in the devel opnent of the website,
and Plaut had failed to live up to its obligations under the
contract. Uncle Henry's asserted that Plaut inproperly narrowed
the scope of its duties under the contract by declaring bargai ned-
for elements "outside the scope"” of the contract, and inproperly
foisted website devel opnent obligations on Uncle Henry's that
should have fallen to Plaut as the expert. Uncle Henry's also
mai ntai ned that Plaut had msled it about progress on the new
website, which led Uncle Henry's to remain in the relationship
| onger than warranted to its detrinent.
Pl aut's responsi ve case theory was that Uncle Henry's had
been obliged to sign off on the functional specifications as a
condition precedent to Plaut's performance, and that Uncle Henry's
failure to do so excused Plaut from performng. | ndeed, Pl aut
mai ntained that this failure rendered Plaut's tinely performnce
i npossi bl e. Plaut also argued that Uncle Henry's breached the
contract by unfairly insisting that Plaut include features in the
site that had not been bargained for. |In so arguing, Plaut took
the position that Uncle Henry's continued devel opnent of its
original website during the design period nade it inpossible to
determne the features from the old site that were to be

I ncorporated into the new one.
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Following the close of evidence, the jury found that
Pl aut breached t he Decenber contract, Uncle Henry's was entitled to
$402, 000 in damages for the breach, Plaut did not commt fraud,
Plaut did make a negligent msrepresentation, Uncle Henry's was
entitled to $202,000 in damages for this misrepresentation, Plaut
did not convert Uncle Henry's property, there was no agreenent to
nodi fy the Decenber contract, Uncle Henry's did not breach the
Decenber contract, Plaut was entitled to a quantumneruit recovery
for the reasonable value of its services perforned after My 14,
2001, and Plaut was entitled to recover $240,000 for these
servi ces.

Concerned about possible duplication of danmages, the
trial judge stated that judgnment would not be entered until the
parties had presented argunents concerning the appropriate
interpretation of the verdict. The judge considered these filings
to be separate fromany post-trial notions that the parties would
file. 1In response to these subm ssions, the court concluded that
the breach of contract and quantum neruit judgnents were

sust ai nabl e. See Uncle Henry's, Inc. v. Plaut Consulting, |nc.

270 F. Supp. 2d 67 (D. Me. 2003). But, the court did reduce the
award for the negligent msrepresentation count to $77,382.99. 1d.
at 70-71. In so doing, the court found that Uncle Henry's had
expressly stipulated during the jury charge conference and cl osi ng

ar gunent t hat t he only damages suffered due to the
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m srepresentation were those incurred in connection with its
purchase of the Dell servers. 1d.

The parties' multiple other post-trial notions were
essentially all denied except for Uncle Henry's notion regardi ng an
award of prejudgnent interest. Wth regard to that notion, the
district court concluded that, based upon the Massachusetts choice
of law provision in the contract, Uncle Henry's was entitled to
prej udgnent interest onits contract danages at the 12 percent rate
specified under Massachusetts law. The court applied the Miine
prejudgnent interest rate on all other awards.

II.

On appeal, Uncle Henry's presents five argunents: (1) the
district court erred in entering sunmary judgnent against it onits
Chapter 93Aclaim (2) the district court erred in granting sunmary
judgnent on the issue of whether the Decenber contract bound the
parties; (3) the district court erred in granting summary j udgnent
on the bulk of Uncle Henry's fraud and m srepresentation clains;
(4) the jury's gqguantummeruit award had no evi denti ary support; and
(5) the district court inproperly granted a remttitur on the
m srepresentation claimw thout giving Uncle Henry's the option of
a newtrial. Plaut presents three argunents in its cross-appeal:
(1) the district <court erred in upholding the negligent
m srepresentation verdict; (2) the district court erred in

uphol ding the breach of contract verdicts; and (3) the district
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court erred in applying the Massachusetts 12 percent prejudgnment
interest rate to the contract danages. For ease of analysis, we
shal | reconfigure sone of these argunents and address at | east sone
of them under nore general headi ngs.
A. Standard of Review

Summary Judgment

"We review a district court's grant of summary judgnent

de novo, viewing the facts in the light nost favorable to the

nonnovant ." Hodgkins v. New Engl and Tel ephone Co., 82 F.3d 1226

1229 (1st Cr. 1996). Summary judgment is warranted "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a natter of law" Fed. R CGv. Pro.
56(c). "An issue is only 'genuine' if there is sufficient evidence
to permit a reasonable jury to resolve the point in the nonnoving
party's favor." Hodgkins, 82 F.3d at 1229 (internal quote omitted).

W may affirma summary judgnment deci sion on any basis apparent in

the record. Fabiano v. Hopkins, 352 F. 3d 447, 452 (1st Cr. 2003).
Post-trial Motions
W review clains that the evidence does not support the

jury verdict de novo. Kenda Corp., Inc. v. Pot O Gld Mney

Leagues, Inc., 329 F. 3d 216, 225 (1st Gr. 2003). W w |l draw al

reasonabl e i nferences in favor of the winning party and will affirm
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unless we are persuaded that the evidence is so strongly
i nconsistent with the verdict that no reasonable jury could have
returned it. 1d.

"W reviewthe denial of a notion for newtrial for abuse
of discretion, asimlarly stringent standard whi ch recogni zes t hat
a district court should grant such a notion only if the verdict is
agai nst the denonstrabl e wei ght of the credibl e evidence or results

in a blatant miscarriage of justice." Foisy v. Royal Maccabees

Life Insurance Co., 356 F.3d 141, 146 (1st Cir. 2004)(citation and

I nternal quotation omtted).
B. Challenges to Entry of Summary Judgment

The Fraud/Misrepresentation Claims

Uncle Henry's argues that the district court erred in
granting summary  j udgnent on 30 of its 31 al | eged
m srepresent ati ons. Uncle Henry's asserts that the court
erroneously applied Mine choice of |aw principles in concluding
that Maine |aw applied, erred in concluding, as a nmatter of |aw,
that certain statenents were nere "puffing,” and erred in
concluding, as a matter of law, that certain statenents were
nonacti onabl e prom ses of future perfornmance. Uncle Henry's
argues that the jury could have found all the m srepresentations to

have been actionable because Plaut controlled the information

10 Uncl e Henry' s does not chal l enge the district court's ruling
that representations 10-11, 15, 29, and 31 are not actionable
because Uncle Henry's did not rely on them
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presented to Uncle Henry's, and because the m srepresentati ons were
i ntended as assurances as to facts rather than nere opinions.
Uncle Henry's al so mai ntains that there was a trial-wrthy i ssue as
to whether it was entirely at Plaut's nercy regarding the veracity
of Plaut's statenents

As to the choice of |aw issue, the parties agree that
Mai ne | ooks to the Restat ement (Second) of Conflict of Laws, and t hat
conclusion is consistent with our precedent. See Ricci .

Alternative Enerqgy, Inc., 211 F.3d 157, 165 (1st Cr. 2000). For

clainms of fraud and m srepresentation, the Restatenent provides:

(2) When the plaintiff's action in reliance
took place in whole or in part in a state
other than where the false representations
were made, the forumw Il consider such of the
foll owi ng contacts, anong others, as may be
present in the particular case in determning
the state which, with respect to the
particular issue, has the nobst significant
relationship to the occurrence and the
parties:

(a) the place, or places, where
the plaintiff acted in reliance
upon the defendant's
representations;

(b) t he pl ace wher e t he
plaintiff recei ved the
representati ons;

(c) t he pl ace wher e t he

defendant mad e t he
representati ons;
(d) the . : : pl ace of

incorporation and place of
busi ness of the parties;

(e) the place where a tangible
thing which is the subject of
the transaction between the
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parties was situated at the

time; and
() t he pl ace  where t he
plaintiff i's to render

performance wunder a contract
which he has been induced to

enter by the fal se
representations of the
def endant .

Rest atenent (Second) of Conflict of Laws, 8 148 (1971).
W discern no error in the magi strate judge's concl usion
that Maine | aw governs Uncle Henry's fraud and m srepresentation

claims. While Uncle Henry's is correct that few of the factors

took place entirely in a particular state, each factor occurred
primarily in a particular state. Four factors weigh in favor of

Mai ne: Uncle Henry's acted in reliance on the m srepresentations in
Mai ne, Uncle Henry's received all the m srepresentations in Mine
(al though sone were al so received i n Massachusetts), Uncle Henry's
is incorporated in Maine and has its principal place of business in
Maine, and Uncle Henry's would perform under the contract
(predom nantly) in Maine. That Plaut rmade nost of the
m srepresentations i n Massachusetts and that the unfini shed website
woul d be hosted in Massachusetts do not significantly alter the
bal ance.

Turning to whether the magi strate judge properly entered
summary judgnent against Uncle Henry's on 30 of the 31 alleged
m srepresentations, we begin by noting that Uncle Henry's has

presented its challenge to these rulings at so high a |evel of
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generality, and in such an all-or-nothing manner, as to render any
i ndi viduali zed assessnent of each of the nagistrate judge's
specific rulings an exercise in guesswork. Such an individualized
assessment of the various statenents is critical, as the various
representations are of different types and were nmade at different
times, and sonme coul d conceivably qualify as actionabl e under the
rel evant |egal standards while others may not. Under the
circunstances, we think that Uncle Henry's has forfeited the right
to an individualized assessnent of the correctness of the
magi strate judge's rulings with regard to each of the statenents in

question. Cf. United States v. Zannino, 895 F.2d 1, 17 (1st Cr

1990) ("Judges are not expected to be m ndreaders. Consequently, a
litigant has an obligation to spell out its argunents squarely and
distinctly, or else forever hold its peace")(citation and i nterna
quotation omtted).

This still |eaves Uncle Henry's nore general argunent,
which is that all of the contested m srepresentations -— even if
they would ordinarily constitute non-actionable statenments of
opi ni on, prom ses of future performance, or nere "puffing," see,

e.qg., Kearney v. J.P. King Auction Co., 265 F.3d 27, 37-38 (1st

Cir. 2001); Veilleux v. National Broadcasting Co., 206 F.3d 92,

119-20 (1st Cir. 2000); Schott Mtorcycle Supply, Inc. v. Anerican

Honda Mbtor Co., 976 F.2d 58, 65 (1st Cr. 1992) -- are actionable

here because Uncle Henry's was at Plaut's nercy due to Plaut's
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exclusive control over the relevant information and/or its
del i berate conceal nment of critical information during the course of

t he negoti ati ons. See Kearney, 265 F.3d at 35-36 (exception to

general rule that statenents of opinion or future perfornmance are
nonacti onable if receiver is "at the mercy" of speaker); Veill eux,
206 F.3d at 120 ("The relationship of the parties or the
opportunity afforded for an investigation and the reliance, which
one is thereby justified in placing on the statenent of the other,
may transforminto an avernent of fact that which under ordinary
ci rcunst ances woul d be nmerely an expression of opinion") (citation
and i nternal quotations omtted); Schott, 976 F.2d at 65 (" puffing"
statenents may be deened actionable if, under the circunstances,
they coul d be reasonably understood as "assurances as to specific
facts, rather than nmere opinion").' In this case, no reasonabl e
factfinder could agree with Uncle Henry's premise that it was at
Plaut's nercy with regard to these representations. Rather, as the
magi strate judge <correctly observed, Uncle Henry's is a
sophisticated business entity and was represented in the
transaction by experienced counsel who investigated the proposed
transaction at great length before Uncle Henry's entered into the

agr eenent . W also note that Uncle Henry's negotiated the

1 Gven our resolution of this issue, we need not decide
whet her the line of cases upon which Uncle Henry's relies extends
to the area of puffing as well as opinions and prom ses of future
per f or mance.
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agreenent aggressively (the contract price was 20 percent | ower
than the original bid), had experience with website devel opnent
based upon its own efforts from 1999-2000, and was in contact with
Pl aut's devel opers during the project. W can discern no error.

Contract Issues

Uncle Henry's argues that granting sunmary judgnent on
the i ssue of which contract governed the parties' relationship was
| mpr oper because there were di sputed i ssues of fact that warranted
taking the matter to the jury. Uncle Henry's clains that the
Decenber contract cannot be bindi ng because it did not constitute
a valid offer by Plaut and Uncle Henry's never nanifested
acceptance of it. In its view, signing a docunment w thout
delivering it to, or providing any other indication of assent to,
t he opposing party is not sufficient to constitute acceptance as a
matter of law. Uncle Henry's further maintains that a reasonable
jury could conclude that the October contract is the controlling
docunent because it was signed by Uncle Henry's, it was delivered
to Plaut, Uncle Henry's made the first paynent based upon it, and
Pl aut conveyed acceptance by cashing the check and starting
performance. Relatedly, Uncle Henry's contends that the Decenber

contract was not a nodification of the Cctober contract.? Finally,

12 Uncle Henry's suggests in passing that a reasonable jury
could find that there was no contract at all between the parties.
As this terse claimis presented without authority or devel oped
argunment, it is forfeited. See United States v. Zannino, 895 F.2d
1, 17 (1st Cir. 1990). Uncle Henry's al so raises several argunents
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Uncle Henry's asserts that, because the Decenber contract does not
govern the parties' relationship, the district court erred in
applying its significant |limtations on danmages.

We think that the magi strate judge' s alternate concl usion
-- that even if the Cctober contract was a binding contract, the
Decenber contract constituted a witten nodification of it -- is
unassai | abl e and renders further discussion academ c. The Cctober
contract contains the follow ng provision:

Section 11.2 Amendment and Wi ver

No supplenent, nodification, anendnent or

wai ver of this Master Agreement or any SOW

shal | be bi ndi ng unl ess executed in witing by

the party against whom enforcenent of such

suppl enent, nodification, anmendnent or waiver

is sought....

There is no dispute that Plaut is seeking to enforce the
Decenber contract's limtation provisions against Uncle Henry's,
and that Justin Sutton signed the Decenber contract and
acknowl edged that it represented the parties' agreenent. The
Cct ober contract requires nothing nore for a successfu
nodi fication. Thus, even if the parties forned a valid contract in
COct ober, the Decenber contract would govern their relationship as

a binding, witten nodification that superseded the Cctober

contract.

chal l enging the Decenber contract that are contingent on its
prevailing on its fraud/ m srepresentation clains. |In |ight of our
di scussion in the previous section, these argunents are not
addr essed.
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Chapter 93A Claim

Uncl e Henry's maintains that the district court erred in
granting summary judgnment on its Chapter 93A claim Uncle Henry's
argues that the nmgistrate judge applied a now superseded | egal
standard in assessing the viability of the claim and, as a
consequence, erred in concluding that the alleged deceptive
practices did not take place "primarily and substantially" in
Massachusetts — a requirenment for the operation of Chapter 93A

After the magistrate judge ruled, the Suprene Judici al
Court of Massachusetts issued a ruling disavowi ng the use of any
particul ar set of factors in determ ning whether alleged w ongf ul
conduct occurred "primarily and substantially"” i n Massachusetts for

pur poses of Chapter 93A See Kuwaiti Danish Conputer Co. V.

Digital Equip. Corp., 781 N E. 2d 787 (Mass. 2003). Instead, the

court opted to apply a nore general standard which |ooks to
"whet her the center of gravity of the circunstances that give rise
to the «claim is primarily and substantially wthin the

Commonweal t h. " Kuwai ti Danish, 781 N E 2d at 799. W have

acknow edged this nodification in Massachusetts |aw. See Kenda
Corp., 329 F.3d at 234-35.

Uncle Henry's says that, under Kuwaiti Dani sh, a nunber

of facts®® not taken into account by the magistrate judge mlitate

3 Uncle Henry's argues that the magistrate judge failed to
consider that Plaut was |ocated i n Massachusetts, that the website
was to be developed in Massachusetts, that the Team | project
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in favor of a finding that the conduct at issue occurred primarily
and substantially within Massachusetts. But the facts that Uncle

Henry's tenders, even if nmade newWy relevant by Kuwaiti Danish (a

matter we do not decide), are not difference makers. Sonme of the
facts certainly remain |argely beside the point, notably that the
exi sting website was hosted in Massachusetts and that the servers
for the new website were stored in Massachusetts.'* And as to the
ot her factors, they sinply do not outweigh the facts that inforned
t he magi strate judge's ruling.

In holding that a set list of factors was of limted
utility to the Chapter 93A inquiry, see 781 N E 2d at 798, the

Kuwai ti Danish court certainly did not hold or inply that the

factors identified by the district court (derived from our Roche
decision) are irrelevant to the Chapter 93A cal culus. Nor did the
court suggest that its prior decisions regarding how particular
fact patterns are to be interpreted for purposes of Chapter 93A' s
situs requirenent -- for exanple, situations in which a
m srepresentation is nmade in Mssachusetts to a third party in

anot her state who relies upon it there, see Bushkin, 473 N E. 2d at

manager was based in Massachusetts, that nost of the website work
was done in Mssachusetts, that the servers were sent to
Massachusetts, that the new website was to be hosted by Plaut in
Massachusetts, and that the existing website was hosted by Pl aut in
Massachusetts.

4 As previously noted, the separate hosting agreenent for the
pre-existing site is not part of this dispute, and the new website
was never hosted by Pl aut.
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672 -— have been overruled or superseded. Most significantly,

Kuwai ti Dani sh did not retreat fromthe proposition that, if the

significant contacts  of the conpeting jurisdictions are
approximately in the balance, the conduct in question cannot be
said to have occurred primarily and substantially in Massachusetts.

See Bushkin, 473 N E 2d at 672; see also Auto Shine Car Wash

Systens, Inc. v. Nice 'N O ean Car Wash, Inc., 792 N E. 2d 682, 685

(Mass. App. C. 2003) (applying Bushkin in post-Kuwaiti Danish case

in determning whether plaintiff satisfied the "primarily and
substantial ly" requirenent). And under Bushkin, the magistrate
judge's decision was clearly correct, especially in view of his
finding that "the alleged msrepresentations were received
primarily in Maine, where their inpact primarily was felt." 240
F. Supp. 2d at 81.
C. Challenges to the Trial Results

The Quantum Meruit Award

Uncle Henry's argues that the district court erred in
denying its notion for judgnent as a matter of |aw because the
jury's quantum neruit award cannot be sustained. Uncle Henry's
provi des several reasons why: (1) quantum neruit is based on
contract principles and no new agreenent was forned after Uncle
Henry's issued the default letter; (2) the parties' relationship
was governed by an express contract, which was not term nated until

July 2001, rendering quantummeruit inapplicable; (3) Plaut did not
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expect paynent beyond that contenplated in the contract; (4) the
ci rcunst ances show that Plaut's work was done gratuitously; (5) no
services were rendered to Uncle Henry's, as the partial website was
worthl ess; and (6) Plaut presented inadequate evidence of proper
quantum neruit danages, as the cost of its services does not
reflect their true value (of $0).

To sustain a claimfor quantum neruit under Mine |aw,
whi ch the parties agree governs here, the claimnt nust establish
that services were provided to the other party by the clai mant,
that the services were provided with the know edge and consent of
the other party, and that the services were rendered under
ci rcunstances that nake it reasonable for the claimant to expect

paynment . See Jenkins v. WAlsh Bros., 776 A 2d 1229, 1235 (M.

2001) . "[ Dl anages are not neasured by the benefit realized and
retai ned by the defendant, but rather are based on the val ue of the

services provided by the plaintiff." Paffhausen v. Bal ano, 708 A. 2d

269, 271 (Me. 1998). Mat hematical certainty is not required in

det erm ni ng quantum nmeruit damages. See Jenkins, 776 A 2d at 1235-

6. Wiile quantumneruit i s based upon inplied contract principles,
the formalities of an express contract are not required, and
recovery may be had even if there is not a clear agreenent by both

sides to the sane terns. See Paffhausen, 708 A. . 2d at 272; see al so

Forrest Assoc. v. Passamaquoddy Tribe, 760 A 2d 1041, 1045 (Me.

2000) (quantum neruit is a quasi-contract theory).
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Uncle Henry's argunments can be dispensed with in short
order. Its contention that a nodification agreenent was never
agreed to is irrelevant. It is undisputed that the parties were
aggressively seeking to create a new agreenent, and one does not
need a formal contract to collect quantum neruit damages. See
Paf f hausen, 708 A. 2d at 272.

Uncle Henry's alternative assertion that an express
contract already governed the parties' relationship and therefore
precluded a quantumneruit action also falls short. As an initial
matter, a viable quantumneruit clai mcan co-exist with an express

contract. See, e.q., Conbustion Engineering, Inc., v. MIller Hydro

G oup, 812 F. Supp. 2d 260, 262 (D. Me. 1992) (appl yi ng Mai ne | aw),

aff'd, 13 F.3d 437 (1st Gr. 1993); Prest v. Town of Farm ngton

104 A 521 (Me. 1918). But in any event, while the contract was
not formally terminated until July 18, 20015, the jury was entitled
to find that the parties' dealings were extra-contractual during
the period relevant to Plaut's quantum neruit claim given the
apparent inpossibility of conpleting the website during the "cure"
period and the i mredi ate, intense negotiations for a new, nodified
contract. Maine courts have applied the quantumneruit doctrine in
ci rcunst ances where parties continue to work together to conplete

a project after a material breach of their underlying contract.

> The term nation occurred nonths after the "cure" period had
expired.
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See, e.qg., Jenkins, 776 A 2d at 1235. The jury was entitled to

find t hat this was such a situation

All of Uncle Henry's other argunents invite us to
di sregard the jury's prerogative as fact-finder. W decline the
invitation. The jury heard volum nous and conflicting evidence
regardi ng the post-default negotiations for a new agreenent, the
di spute about the scope of the original contract, the parties'
expectations regarding paynent, Plaut's reliance on the
negoti ations, both parties' actions during this period, the
conpl eteness and quality of Plaut's work on the website (including
denonstrations of the website), and the efforts and resources
expended by Plaut during the relevant period. "[The jury] weighs
the contradictory evidence and inferences, judges the credibility
of wtnesses . . . and draws the ultimate conclusions as to the

facts.” Blake v. Pellegrino, 329 F.3d 43, 47-48 (1st Gir

2003) (citation and internal quotation omtted). The jury was free
to credit Plaut's evidence over Uncle Henry's on these issues.

The Breach of Contract Award

Pl aut argues that the jury's award of damages for breach
of contract cannot stand. Plaut maintains that no rational jury
could have concluded that Uncle Henry's fulfilled the condition
precedent to Plaut's performance — agreeing on a basic website
design. Plaut also contends that the district judge erred in

concluding that the contract was anbi guous, which opened the door
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to jury confusion by permtting Uncle Henry's to introduce
irrel evant and m sl eadi ng evi dence about the contract's terns. In
Plaut's view, Uncle Henry's should not receive any award to
conpensate it for the Stroudwater website, as the arrangenent wth
Stroudwat er was not reasonable "cover" under the contract. Pl aut
further maintains that, to the extent that Uncle Henry's is
entitled to any contract award, it should be limted to the anount
that Uncle Henry's paid to Plaut ($203,500) under the contract.
From Pl aut's perspective, Uncle Henry's failure to agree
on a website design excused Plaut fromany obligation to provide a
conpl eted website by the "go-live" date. But in so arguing, Plaut
seeks to disregard the opposing evidence. Uncle Henry's presented
consi derabl e evidence showcasing Plaut's role in the failure to
finalize a design. As we have just stated, it is the jury's role

to assess conflicting evidence. See United States v. Patel, 370

F.3d 108, 112 (1st Cr. 2004). Here the jury's decision is
adequat el y support ed.

As to whether the district court erred in concluding that
the contract was anbi guous and allowi ng extrinsic evidence to be
presented,!® Plaut's thesis is that there is no anbiguity because

the five-page scope matrix in the SONconpl etely and unanbi guously

® The parties di spute whether Plaut preserved this objection,
but we shall proceed to the nerits (which are nore readily
addr essed).
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laid out exactly what the new website was to contain. Plaut's
position i s unpersuasive.

A contract is not anbiguous sinply because the parties
interpret it differently; it is anbiguous only if the |anguage is
susceptible to nore than one neani ng and reasonabl e persons coul d
differ as to which neaning was intended. See Foisy, 356 F.3d at
147- 48. Here there was anple support for the district judge's
conclusion that the contract was anbi guous. First, the scope
matri x included several sections nmarked "tbd," neaning "to be
determined.” Thus, the scope matri x was obviously not conplete in
and of itself as to every detail. Second, the SOWincluded both
the statenment that the existing website will be "mgrated" to the
new platform(with the term"m grated” undefined) and unel abor at ed
references to contenplated "i nprovenent[s]" and "enhancenent[s]" of
the mgrated features.! Third, the SONstated that a website was
to be developed that would "include[]" the itens in the scope
matri x, whi ch does not necessarily inply that the website was to be

restricted tothe itens |listed. Fourth, the itens di scussed in the

7 Pl aut contends that the highly specific scope matri x governs
and that the nore general provisions fromthe contract should be
di sregarded. Wiile Plaut is correct that "specific terns generally
control over nore general terns," see Bank v. |1 BM Corp., 145 F. 3d
420, 427 (1st Cr. 1998), there are other principles of contract
interpretation that are rel evant here, including that contracts are

to be "read as wholes,”™ "given effect as rational business
docunents,” and "should not be read to render various sections
contradictory or nere surplusage."” See Crowe v. Bolduc, 365 F.3d

86, 97 (1st Cr. 2004); Bank, 145 F.3d at 429-30.
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scope matrix were stated in such a clipped manner that a reader
coul d not reasonably have understood what they consist of wthout
an expl anati on.

Pl aut al so maintains that the award cannot stand because
the website ultimately created by Stroudwater was not reasonable
"cover" under the contract. The parties' agreenent provided a
choice of the followng renedies to Uncle Henry's in the event of
a breach by Plaut: "(i) a conplete refund of anpbunts pai d hereunder
plus relocation costs under Section 5.3, or (ii) reasonable costs
of cover in obtaining devel opnent services from another qualified
provi der of the Services described herein as necessary to attain go
live status for such a Wb site.” Pl aut concedes that a
repl acenent website need not be identical to the one that Pl aut
attenpted to create, but argues that the Stroudwater website could
not reasonably be regarded as "cover" because it was based on a
different software platformand included features not included in
the agreement between Plaut and Uncle Henry's, and because
Stroudwater nade no attenpt to conplete the site that Plaut had
partially built.

Pl aut agai n di sregards the evidence presented to the jury
that was contrary to its position. The jury heard evi dence about
t he Stroudwater arrangenent, expert assessnments of the quality and
degree of conpletion of the Plaut website, expert assessnents of

the utility of conpleting the Plaut web site, Uncle Henry's
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activities in obtaining the website from Stroudwater, and Plaut's
assessment of its own progress. Significantly, the jury did not
award Uncle Henry's the full value of the (basic) Stroudwater
contract. W may infer that the jury partially credited Plaut's
evi dence and reduced Uncle Henry's award accordingly. As to the
anount of the award, "[t]ranslating | egal damage i nt o noney danmages

is amtter peculiarly within the jury's ken." Acevedo-Garcia

v. Monroig, 351 F. 3d 547, 566 (1st Cir. 2003)(citation and i nternal
guotation omtted). Pl aut presents no basis for disturbing the
bal ance struck by the jury on this issue.

The Negligent Misrepresentation Award

Both sides challenge the award of $77,382.99 on the
negligent m srepresentation claim Uncle Henry's clains that it is
entitled tothe jury's original award of $202, 000 for the foll ow ng
reasons: (1) the award was not excessive and was anply supported by
the evidence; (2) the district court engaged in an inproper
remttitur procedure that deprived Uncle Henry's of its Seventh
Amendment jury trial rights; (3) Uncle Henry's did not stipulate to
a | esser recovery, as |awer argunment is neither evidence nor a de
facto jury instruction; and (4) the award was not duplicative, as
the jury clearly intended to award Uncle Henry's the full val ue of
t he Stroudwat er contract ($604, 000), but deducted the $202, 000 t hat
it awarded Uncle Henry's under the msrepresentation theory from

the contract award to avoid duplication. For its part, Plaut
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argues that the $77,382.99 award cannot stand because (1) the jury
rejected the conversion claim (2) it is duplicative of the
contract award, (3) there was no reliance on the alleged
m srepresentation, (4) the alleged msrepresentation was not a
cause for the equipnent being purchased, and (5) Uncle Henry's
suf f ered no damages, as the equi pnment has not declined in val ue and
remai ns avail able for Uncle Henry's.

Uncle Henry's clains are undermned by the follow ng
statenment nmade by counsel during closing argunent:

Did Plaut commt fraud on Uncle Henry's
as the court has defined it. We submit the
answer is clearly yes. \What are the danmges
for that. The danages are that Uncle Henry's
right after that, that same nonth, went out
and ... purchased the Dell equipnent. And in
that Dell equipnent, they spent $77,382.99
that woul d not have been spent because Justin
testified we wouldn't have gone forward with
the contract had we known about that fraud.

The next question is for negligent
m srepresentation, andit's slightly different
fromfraud, but basically the sanme facts, and
the sanme nunber woul d apply here.

The next one is for a conversion, did
Pl aut Consulting convert the equipnent. We
tal ked about the facts for that. The anount
of the damages would be this sane anount,
$77, 382.

(enphasi s added). Perhaps nore significantly, simlar comments
were made in the jury instruction conference, in which Uncle
Henry's enphasi zed that the m srepresentation damages were limted
to the value of the Dell equipnment to allay the trial judge's

concerns about duplication issues anong the various clains.
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On this record, the district court was justified in
concluding that Uncle Henry's stipulated to damages in the anpount
of $77,382.99 on the misrepresentation claim or, phrased
differently, waived any damages in excess of $77,382.99 on the
claim®® Uncle Henry's nade an affirmative representation to the
court and opposi ng counsel, and the district court was entitled to

hold Uncle Henry's to it. See generally CvW Cable Rep., Inc. v.

Ccean Coast Prop..lnc., 48 F.3d 618, 622 (1st Gr. 1995 ("W

consi der an express representation by an officer of the court to be

a solemm undertaking, binding on the client."); Crellin Tech.,

Inc., v. Equipnentlease Corp., 18 F.3d 1, 9 n. 10 (1st Gr.

1994) (counsel is not free to disclaimstatenents nmade in cl osing

argunent); United States v. Coady, 809 F.2d 119, 121 (1st Cr.

1987) (counsel's md-trial stipulation elimnated a defense); see

al so Sout hport Marine LLCv. @Gulf G| Ltd. P ship, 73 F. Supp.2d 17,
22 (D. Me. 1999)(plaintiff's |awer waived damages in excess of

anount requested at closing argunent), aff'd in part, rev'din part

on other grounds, 234 F.3d 58(1st Cr. 2000). Thus, contrary to

Uncle Henry's view, there was no inproper remttitur procedure
here. Rather, at nobst, there was a correction to a jury award t hat

was m st akenly duplicative of Uncle Henry's contract damages to the

8 Gven that confusion resulted when the jury returned a
hi gher figure, it may have been the better course for the district
court to have incorporated the limtationinthe jury instructions.
See, e.qg., First Beverages, Inc. v. Royal Cown Cola Co., 612 F.2d
1164, 1175 (9th Gr. 1980)
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extent that it exceeded $77,382.99. If a verdict form is not
preci se enough for the jury to account for duplicative damages, the
trial judge can resolve any dispute that energes after the verdict

i s rendered. See Garshman Co. v. Gen. Elec. Co., 176 F.3d 1, 6

(1st Cir. 1999); see also Britton v. Ml oney, 196 F. 3d 24, 32 (1st

Cr. 1999) (i nvol ving post-verdict adjustnents by the trial judge to
avoi d duplicative recovery).?

Qur affirmance of the district court's correction of the
jury's erroneous misrepresentation award noots nany of Plaut's
chall enges to that award.?® As to Plaut's argunent that the jury
did not intend to award Uncle Henry's anything for Dell equipnent,
we are unpersuaded. Plaut's analysis of the jury's verdict anounts
to little nore than speculation. The jury was free to concl ude
that, while Plaut did not convert the equipnment, Uncle Henry's
woul d  not have purchased it in the absence of t he
m srepresentation

As to Plaut's argunments regarding reliance and causati on,
we note that such matters are typically jury questions. See

generally Rodi v. Southern New Engl and School of Law, 389 F.3d 5,

19 | ndeed, the parties appeared to have anticipated that there
m ght be issues of duplication in the verdict that the court would
resol ve.

20 W acknow edge Uncle Henry's argunent that many of Plaut's
claims were forfeited for not being properly raised bel ow, but we
di sagree as to certain clains and elect to reject others on their
merits.
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16 (1st Cir. 2004); Correia v. Fitzgerald, 354 F.3d 47, 56 (1st

Cir. 2003). Here again, the jury heard the conflicting evidence
and was free to draw the conclusion that it did. #

The Prejudgment Interest Award

Pl aut argues that the district court erred in awarding
Uncl e Henry's prejudgnent interest on the breach of contract claim
at the 12 percent Massachusetts rate. Pl aut argues that the
Massachusetts rate cannot apply because the parties agreed on a
different rate in their contract, or, alternatively, because M ne
deens prejudgnment interest to be a matter of state procedural |aw

to be applied in all cases where Maine choice of |aw principles

govern.

Plaut first argues that Section 6.3 of the contract,
which is titled "lnvoices,"” provides the appropriate rate in
subsection (c): "A finance charge equal to the prine rate of

interest fromtinme to tinme quoted in The Wall Street Journal plus

two percent (2% per annum shall be assessed on any overdue
paynments hereunder.” But this provision by its own terns applies

only to invoices. Cf. Quaker State Ol Refining Corp., v. Grrity

Ol Co., 884 F.2d 1510, 1515 (1st Cr. 1989) (distributorship

2L Plaut's argunment that there was no evidence to support the
jury's damage award on the negligent msrepresentation claim
because Uncle Henry's did not show the equipnment dimnished in
value fails because it was not raised below and is therefore
forfeited, see United States v. Sacko, 247 F.3d 21, 24 (1st Gr.
2001), and because we are not persuaded that plain error has
occurred, see Acevedo-Garcia, 351 F.3d at 570.
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agreenent is separate and distinct instrunment from invoices and
prom ssory notes).

Plaut's alternative argunment fares no better. Mai ne
applies the Restatenent to interpret contractual choice of |aw

provi si ons. See Schroeder v. Rynel, Ltd., Inc., 720 A 2d 1164,

1166 (Me. 1998). The Restatenent provides that the neasure of
recovery for breach of contract, including the availability of
prej udgnent interest and the appropriate rate, is determ ned by the
| aw sel ected by the contract. See Restatenent (Second) of Conflict
of Laws 8§ 207, comment e (1971). Moreover, Mine courts apply the
| aw specified by the contract even where the result would be

different fromthat reached under Mi ne | aw. See Schroeder, 720

A 2d at 1167.
III.
For the reasons stated above, the judgnent of the

district court is affirmed.
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APPENDIX

Alleged Misrepresentations by Plaut
Taken from Defendant-Appellee/Cross-Appellant's Appendix, Vol. I,
Exhibit 16)

1. Msrepresented the quantity and quality of progress on the
proj ect .

2. Msrepresented to Uncle Henry's that it could do the job for the
$593, 000 contract price.

3. Msrepresented that it would achieve Go Live status by 1/1/01.

4. Msrepresented that it would provide services in professional
manner that neets standards in IT industry.

5. Msrepresented that it would maintain staffing of professionals
qualified to provide services at levels sufficient to neet the
perfornmance schedules; originally Uncle Henry's was told team was
based out of Mass.

6. Msrepresented that its staff who services Uncle Henry's woul d
have expertise and experience necessary to provide such services.

7. Msrepresented that it would provide Uncle Henry's a total
sol ution unsurpassed in industry.

8. Msrepresented that it would mgrate the existing site into a
new architecture.

9. Msrepresented primary driver was "to do what's right for our
client's businesses.”

10. Msrepresented that it utilized a quality assurance program
with internal quality reviews done at periodic intervals during
entire project.

11. M srepresented that its quality assurance programi ncl uded code
review, design review, progress gates, and acceptance m | estones.

12. M srepresented to Uncle Henry's that it woul d take snapshot of
existing site and review code for specifics of existing features
and functionality; further msrepresented that consultants would
revi ew and docunment code structure and this woul d provi de basis for
future site.
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13. Prior to contract, msrepresented that work provided under
contract would include developing website that included al
features and functionality of Uncle Henry's existing website plus
addi ti ons and enhancenents.

14. M srepresented that EdgeW ng was proven conpany with | ong track
record and nany years of experience.

15. M srepresented ability and experience working with Col d Fusi on.

16. Msrepresented that "Mgrating existing site...,"” (71 2
Statenent of Wrk) involved process that included taking site
snapshot of existing UncleHenrys.com site, reviewing code for
specifics of existing features and functionality, review ng and
docunenting code structure and meki ng revi ew of existing code the
basi s of new site.

17. M srepresented that Uncle Henry's will have avail able a test
website to view progress and test various stages of building new
websi te.

18. M srepresented that Uncle Henry's in-house email would be set
and handl ed as part of hosting.

19. M srepresented that team woul d be based in Mss.

20. Msrepresented that it provided "fully-integrated, |eading-
edge eBusi ness solutions to mddl e market conpani es through ful
l'ifecycle approach.”

21. Msrepresented that it provided end-to-end approach [that]
ensur es sane peopl e who devel op an under st andi ng of busi ness i ssues
are people who actually bring your solution to life-true to the
obj ectives outlined at the start.

22. M srepresented that it "understood the realities of ... tight
deadl i nes. "

23. Msrepresented that it shared with its clients "a work ethic-
the one that says you're not finished until you've satisfied every
prom se nmade al ong the way."

24. M srepresented that it had "the right conbi nati on of peopl e and
technol ogy to nmake it happen for you."

25. Msrepresented it could help its <clients "create new

efficiencies in b2b [and] b2c," referring to "business to busi ness”
and "busi ness to consuner" services.
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26. M srepresented it could "elimnate vendor-to-vendor handoffs"
(that can often spell delay-or disaster-for your devel opnment
process) by "providi ng one-stop shopping” for "all your e-conmerce
needs. "

27. M srepresented it provided "a conbination of best of breed
technol ogi cal strength, as well as consulting and hosti ng services
that ensure speed, reliability and integrity."”

28. M srepresented that it had "over 40 experienced consultants
wi th process and techni cal know edge i n devel opi ng the appropriate
eBusi ness solutions for clients.”

29. M srepresented the use of "Use Cases"” to Uncle Henry's.

30. Msrepresented in website, marketing materials, initial
proposal it enployed a specific approach to website devel opnment
called their Think, Run, Enable, Optimze program

31. EdgeWng m srepresented that a binding contract was fornmed in
Cct ober.
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