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1 PROCHREDINGS
2 (Electronically rocorded on June 22, 2304)
3 THE COURT: WhenlU.com vs. The Stato of Utak and others.
4 |1 sorry, I meant to Bay let’s reeonvene in an hour, apd I
5 | think I probably said 45 minutes.
6 The matter is before the Court to conajder plALntsfr’a
7 | application for a preliminary injunction restraining and
8 | enjoining defendant from enforcing the provisvions of Title 13,
5 | Chapter 39, Section 101, and those sactions Lhat follow.
10 \ The governing rule for these proceedings is Rule
11 | 65{2) of the Utah Rules of Civil Procedurs, The rulc has four
12 | requirements of proof, tha burdan =n platnwitf, before the
13 | injunctison may Lsmuc.
14 First, plaintlff must demonstrate that it will suffer
15 | irreparable hazm unless the injunation fsnuce, Towafds that end
16 | plaintifi has presented ovidence and argument attempiing to
17 | #how that complianse with the provisions of the statute is
18 | vither technelogically impossible or possible but excensive,
19 Additicnally, some vagueoncss te the statute acds
20 | an element of uncertainty as te what i5 required to ba in
21 compliance, That uneerrainty and the privats snforeament
22 provisions cxpose plaintiff Yo a petential plethora of
+ 23 | Litigation.
24 Alse, plaintiff is confronted with the possibllity of
regulation that may be diffcrent from, und cven conflicting
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f 1 | troem stute te atabe. The ability to accommodato thesn
I 2 | different and conflicting regulatiens yay hot be pussible,
3 [ but if possible ir will likely enrail soms sxpenye,
4 Further, this uncortainty couplad with the statutory

restrictions on pop-up advertiring and the severe penalties,

€ | pludntifl spaculates, will discourage plainuiff’s hundling
7 | partners.
8 Conseguently plasntiff alleges that unless Tthe

9 injunction issue, L% will incur cxponse, an inability to
10 | conduct business, n loss of neces;ury.busincss partoers, all
11 | resulcing in ccﬁnomic damiges and litigation from those serking
12 | to enforee violarions of the staturte,
13 As it relates to the aconemic damagas, Lypienlly Lhese
14 | economic damages are not considered irreparable. If plaintiff
15 { prevails on ita claims it Lsually antiedpates amd should
" 16 | anticipate that there will be an award for cconomic loxsos.
17 In this c%se, however, where the action is against the
)8 | state of Utah and the elaim is that tha acrz of the legialature
" 19 | sre unconatitutienal, plasintiff weuld at bost, if it prevalls,
20 | have judiciml declaration that the astatute is uncenstitutional
<l | and pormanent injunction prohibiling its enlorcemenl, Economlc
22 {loss will not be recovered through this lawsuit, und thus in
23 | irreparable,
24 In considering the submiasions and the teztimeony on

25 | this neccemsary showing, the Court concludes that plointiffl has
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met its burden, and demenstrated, for the reasons I've already
arricunlated, that irreparable harm will result to plaintifif Lf
The injunciion does nok issue,

The saeond and third requirements imposed on plaintiff
by the rule zan be analyzed together. They ragquire that the
Court be persuaded that the threatoned injury, as previously
discussed, to plaintiffs, outwelghs whatever damage may be
cavacd to the defendants, and that the injunction prohibiting
cnforeement of the statnte weuld not be sdverse to the publle
interest,

It is not and nor should it he the problem of the
Court to dictats to the legislature what it should dea. On tha
cther hond, when a case in cdnttovcrsy is properly burure the
Court, it i& the Court's responsibiiity to determine whether an
Act pf the legislarture runs centrary te the Constitution,

This responsibility should be cxercised judiciously,
kegping in mind that theare is a2 public policy ﬁn give full
«ffoct to tho Acts of the legislature, Howevew, it is
in the public interest that Acts of the Jegislatura mecl
Constitutienal muster,

Consequently, where there are serious challanges to
an Aect of the legizlature whieh could rosult in a daoclaration
that the statute is unconstitutional, a preliminary injunction
staying irs enforcement while litigation ef chese challenges is

coneluded to a final reselution is not adverse t» the publie
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E 1 | tnterest.
2 The damadge cdefendants suffer 1f the injunstion issue
. 3 | is twofold, Firsc, a legislative Act wpuld not Luke ollect, as
! 4 | intended by the legislature, Sooond, that protectlen which the
5 | state secoks te confer would be delayed, and those consumers
‘ 6 | protecred weuld be without that protsccion.
7 T appreciate the fact and I think thore’s some
L8 importance te This faet, that the consumer is neot a party
' 9 | to these proceedings. NHowever, this is a weighing process.
10 | Axrthough uMo analysis is complicated and the arguments have
11 | Been long and cenveluted, I have concluded that all appropriate
| 12 | chings considerod, the Lhrestened injury to plainnift outweighs
13 | the Lnjury to dotendants.
14 Finally, plaintiff must demonstrate that there
15 | is a substantis) likeliheed what it-wiil prevall on tha
16 | constitutional ehallenge, or thert are ferious Iissuen Lhak
17 | should be the subjmct of further litigation.
1B The statute in guestion dmes three Bagic things,
19 First, it prohibits wivheuk comnscnt or autherization
i 20 | snztallation of a comtext based pregram. Progrsmming that
t 2! | discerns what you’re doing on the computer and sunds thal
, 22 | informatlen wlscwhorao,
:23 There are some exclusions, such as computer cookigs,
' 24 | silhough there’s a split of opininn whethexr these axclusions
:25 [it thg deflnition of that which is prohibited.

depi1n
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1 Second, there’s a prohibition of any trigger buscd
2 | mechanism pap-up sdvertising, regardless of whether there is
3 | autherization, that obscurce to any degeere the serdven being
4 | viewed,
5 Third, the statute outlines a protocel in making a
. 6 | presentation to a posxible rccipient thut the esntext based
7 | program thar must be followed before authorization from the
B | recipient iz perfected,
G Plaintif{ arguer that Chis stalutc violnbos soverad
10 | provisiona of both the Comstitution v the United States and
11 | of this state, tha Federal Copyright Act.
12 The Court has viewed the pleadings, roviewed the
13 | pleadings, memoranda, the affidavits, and T have heare and
" 14 | considered all of the arguments on this issue. I am net
15 | persuaded ehat thare £z a substantial likolihood that plalintiff
16 | will provail .in any of its Constitutional challenges to the
17 | statute, insofar as the statute prohibits upauthorized
18 | insLallation of a computer -- on a computer of conlaxt basod
19 | adverticing.
D20 However, the statute attempts to do more, and I am
' 2] | persuaded Lhal te the oxtent there iz a prehibition en pﬁp up
$ 22 | wdvertising, and as I've previously indicated, a protocol tor
(23 | paying authorizakion from the recipient of a programming to

24 | perfeet consent, thore 45 o substantial likelihood plaintiff

'25 | will prevail on the basis that thase provizions vislatc the

5+d i dBN:TO ¥0 #2 unp




07/02/2004 08:05 FAX 8012571800 SNELL & WILMER @oo7

-G
1 | cemmerce Clause of Areicle 1, Section 1 of the United States --
Article 1, Section B, rather, of the Constiturian of the United
¥tates.

n surmary, I find plaintiff on ies Constitutional
claim demonstrates the substantial likelihood of cbtaining an
Injunction, enjoining onforcement of Some provisions bul not

21l provisiens of this statute,

e 7. e O K X

The Court baving come to this cenclusion on the fourth

requirement of Rule €5(a), thc question besames, “Can g

2 b

preliminazy injunction enjoin defendants from snforcing
11 | portions of the statute while allowiny -- enioin defendants
12 | trom enfprcing portions eof the Statute, while o0llowing
13 | enfozcement of pther parcions?”
14 I think it is impsrtant that such a division ~-
* 15 { that 4% such a divigion is te be made, that it ho Hong wilh
© 16 specificity. Enforcement of this stwtule goas peyond this
- 17 | plaintiff and these defendants. Therc probably are others and
f 18 | maybe many others who are subjset to this statute. Plaintits,
‘19 | dafendants, and all others who may be subjeet, must Wave Lhat
20 | specificity so they ean determine what they can, cannot, and
21 | must da te both onforee the sc&tute and be ir sompliapcs.
;22 Having examined the statute and taken into aGRAuUnt
'23 what L8 in terms of this process less than of enurse full
i24 litigation of the issvew and of uhe.facts and of the Jlaw,

25 | 1 nave concluded that such a divisien [or purposes of o
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1 preliminary insunctien ecannot adeguetcly be made, and preoscents
2 | a perious isguc that should be the zubjeet &f further
3 | litigallon,
q Accordingly, the motion for s praliminery injunotion
5 | is granted. Defendants are preliminayrily restrained and
6 | enjoinad from enforeing Title 13, Chaprer 39, Seerion 101, and
7 | thosc provisiens thet follow.
3 The bond. Y am not requiring a bend. Tws reasons.
9 | First, =hepe has bown no demonstration of attornay’ s [ees,
© 10 | which in ome of the conditions ef the rule; and socondly,
: 11 | the damage to the webh site owner or consumer of céurse are
| 12 | damages thav are not racognived by this rule, I agree with
13 [ Mr. sullivan‘s analysix in that regard, and that’s not what i
" 14 | anticipated.
: 15 Sccendly, the rule would reguixe a bond if the —- let
i
16 | mo get the exact language herc -- well, in terms of wrongdeing
'+ 17 | or wrong order or wreng injunctien. I think the implication |
E 18 | there iz that there bo -— that the matter be frivelaug in some
; 19 | woy, in #ome fashion, but where there is sorious and I fing
:20 some merit, mexitorious challenges, then T don’t know Shatb we
"2] | can have g wrong injunction, B wrongful injunerion, That's
522 what T think the statute, the rule intends o forud Lhe band
)
23 | upon, which is wrengful indunetions.
24 So consequently, even though the final delerminatien
‘25 | of thiz matter may go contrary to plaintiff’'s pogzition, this
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1 | injunction eould net be character -- or this preliminary
2 | injunctien could net ba characterized as wrong. Consequently

3 | no bond will be required, If the plaintifts wil) prepare the

. A | preliminary injunction.
5 Unlcks there is Sumetﬁing further to conaider, all af
6 | your presenration was greatly apprecistod and thonk you very

7 | much. Werll be in recess,

8 MR, SULLIVAN: Thank you, yeur fionet.
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