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Pursuant to Sixth Circuit Rule 206

ELECTRONIC CITATION: 2003 FED App. 0043P (6th Cir.)
File Name: 03a0043p.06
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1
Since the issuance of the injunctions, Mishkoff has apparently

created a sixth “complaint site,” “giffordkrassgrohsprinklesucks.com,”
referencing the law firm representing Taubman on appeal. This domain
name was not a part of the December 7, 2001 preliminary injunction order
that enjoined Mishkoff from maintaining the other “complaint names.”

2
Taubman sought the injunction under other claims too, including

violation of the Anticybersquatting Act. However, the district court
granted the injunction based only on the Lanham Act claim. Accordingly,
that is the only issue before this court.
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Mishkoff sent a letter to Taubman’s attorneys on August 10, 2001,

referencing the removal of the shirtbiz.com link, and declaring that 
Mishkoff “will not place any advertising of any kind on the site in the
future.”  It is unclear whether Mishkoff also removed the Webfeats link
at this time.  To be clear, we also find the Webfeats link to be “use in
connection with the advertsing of goods and services” which likewise
must remain removed to avoid a finding of commerciality.
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In Holiday Inns, the defendant did not actually use the plaintiff’s

trademark, “Holiday,” but used the most common “misspelling” of it.
Accordingly, we also found no infringement in Hoiday Inns because
there was no “use” of the plaintiff’s mark.
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The rule has its roots even before Broderick. In Coca Cola Co. v.

Gay-Ola Co., 200 F. 720 (6th Cir. 1912), though not referring to the Safe
Distance Rule as such, we held that a soft drink manufacturer, once found
to be infringing on Coca-Cola’s trademarks, could no longer continue to
use any mark which might be found to resemble Coca-Cola — namely
unmarked red barrels.  This was so even though red barrels in and of
themselves would not constitute infringement of a trademark, either in
1912 or under the Lanham Act today.  But continued use of the barrels
after being found to be an infringer, would have permitted the defendant
to continue to capitalize from confusion garnered from the earlier
infringement. Id. at 723.
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